The Library of Congress’ 
EARLY STATE RECORDS PROJECT 


converted from the original microfilm held by the 
Vincent C. Immel Law Library, Saint Louis University 


through the generous support of a grant from the 


Council on Library and Information Resources 


SHYT TS PHOT S 


jon ue s gen Gage tag antes ca eec! aud zd djedsiob £»gequos 
epa] 51tcaePdEO deniars] gorda edi ot oles cuit mb Asbulon: 
ayei ca nca Iabdu Sa tle bami easel «JE mode caters avil 
A95] Ka: d. AAA I adei olf 
ee RE a Tinno aware niigse nE Retan ohh? 


OF THE. 
paca ore per Bapones nd eee coiuieenalab odi 


eee NERA. 


ae "DIS t ral » e nnper BENT: aod to nifzat 


. r ur dt JH ë 
al tds ugg, Fisoer leak ss Bars Eudes ada od Deratanmi pad 


cere ED e 
^g 4 TA CT ru EYE TO "vn ted} BOLT pee 


DE xantm 
tis ds 


t Md e: * x T at * * is " lw u^ 
det so QrUue9 phis gt oad af int Preeagieon cu f 
* 


"E EM T ELI C EE TOPEKA -KANBKS” i A ud 
"ngo eite “>n Ommon Ge A itia ina: | pU 


t Hoi Sm Dhevi-thd """ "T t Tomm é ; aid 
boporteP thy büsthesPaPiny'o ae dikine the past 4 year. ear) 
IL hén Tede iito dibs, she Site Had perdigi n Douglas Oin- 
Xy zone. civil action: Alit téing Against Robert Së Ste vé A9 bv i 
from him ¢he'sindunt af 9112102200: kiere G bite diferent Hi 
twooil-the auidunt teceivdd by alita Soils, — uda 
per odit: boade as agert for the Bite in’ Deteiibar, A "DP eet, 
and the amount paid over by him, on account of ari oh ridi 
^ AE the Máy téini ef the Bisttick:Co ri PO said" cdiinty the th ies- 
tioni. prelini re £o aii ihe Upon merta Were detéiniiiied if fe 
oft the Steite, aid “the èské prëpáréd apok my Pare ter tria m (fio 
stot "tein oT ent... meti of boft’ has Binde passed, Dub, oh Bd. 
vitinof the auatraction of thé tibia isk 0 e at i ane idhaa 
‘aid, iethiüg Geuld ortan Be doné uiri “Tegtsliltion? shürt-authogiio 
dhe reinstating ofthe Histon: Tau prepardd toi furnish! topiks oe al 
papers fled *by'the State; togétliet With Hie journar ented” idw 
In June; £-coniphiét with yodi etter of Tit FüEGon td messi 
obiniheiwed: saibapon’ the omei UHH of the Tats east HIR 
Patton) The Amott son ght€s Be titovdied 3 dg Hh 
aniqaatalkeged to hive blow lot to the State ros diat RR 
die, by Me“ Dutton, us Tredsarety 0f cho Royce wat bods” Mia 
$8,052.16 bý LE arbetas bit 


A 


a s EM yen or RP oe 
a me Et repli a 
4 


_ 


as 


Pad 


V 


m | 
. fem. DU oos YORM ERE Se La oh 4 mie 
E KE i r Y + ad 
` E 


aw 


woe 4 


^ 
MP 


^ 


2 REPORT OF THE 


coupons detached by him from the seven per cent. bonds, and not 
included in the sale to the Interior Department. There are forty- 
five sureties upon Mr. Dutton's bond, all of which, except the late 
Mr. John Lockhart, ; have dppéared and ben éréd. 

This action is pending in Shawnee county, and, at the instance of 
the defendants, has been continued until the next May term. 

The guit. instituted in Shawnee county, by gnegiplysN 3 8fiith,ito 
enjdin: ‘the  Govérnor, Trénsiror and ` Auditor inf ‘thé ma er of £he 
issue of bonds, “authorized by the Legislature of A. D. 1868, has 
been dismissed by the plaintiff, and no final record made, thus, in 
effect, admitting that no cause fof suit ever existed. 

I also commenced suit, in June, in Atchison céunty, against 
Benj. F. Stringfellow, the result of which, when finally determined, 
will be to. settle the title to those sections—16 and 36—claimed to 
have been purchased.by parties from the Territory, in A. D. 1857, by 
virtue. of the provisions, of an act of the: Territorial LLegislatu£é of 
ALD. 1855. The District Court decided. adversely to; the State, and 
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be, pronounced at. an early day. “The. title torabout 6400. acres of 


land,in every judigial district of the State will, in prindiple; be sat. | 


tled, in- this action, and, if adversely -tọ the: State, the: Legislature 
should.ask; Congress to make good to the State school.fund: the loss 
thus determined. ., "m s ec nureen alt Dan 
..d he right to tax, whet. are senerally uae: as, “Indian; Head 
Rights" presents. a, question. of much importance to the {people.of 
this State. „I furnished the. Senate, at its last session, with-an, ópin- 
ion as to the right to. tax that-kind of property, belonging .to:Shawy 
nee Indians; in favor of the.right. to.tax. *, Acting-upon my epinion, 
the. ‘Treasurer of Johnson..coynty took steps,.to; sell that: kind:of 
próperty, for. delinquent taxes, when an .injungtion .wasssudd: out, 
which was afterwards dissolved .by-the District Court; ahd: :thesease 
4s now in the Supreme Court, at the suit;of &he-Indiatissiot, sT 
zy l- remain of. opinion that, property. owned: by. Indians, note living 
upon Reserves, and, in iribal.gapaeity, js. subject: to tigation: dike 
property. owned. by other persons, +The State is. sovereign) exceptiao 
far as the essential, rights of sovereignty. have been igiven wp akie 
condition of admission into the Union.: The,right.to tax alli property 
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within its jurisdictional limits'is bheiof those rights, and, in the case 
of this State, only giyer upto the extent of ‘land: and; property of 
the Usted ` tates, and “Indian propérty within territory, which, 
by treaty with such Indians, is not to be inciuded within the Juris- 
diction f he State.” ^ Phe vompact with tlie United ‘Stites is such 
fay ibatated : in the! propositions”: ‘contained in ‘the act of adthission, 

aiid whatever “treaty istiptilations’ the general government may "Rise 
Hidde with Triđikh tribes, éitliér bafort "or Bitice that ‘act; which” dó siot 
eseept'theli territory from within the jürisdiotidh" of this Stata; the 
State cannot’ be: affected thereby, beyond thé compact proposed 4 in 


Mat act: and ‘afterwards: assented tò by this ‘State.’ BRS abes A TEES 


PRE: delinquent ‘Pertitorial tak act of AD: 1863 ‘made it duty 
AO instante’ proceédings against any members” of any board of ru 
Cokhmissioners filling to perform the dut Seqiired under said act. 
Aecordiiigly, thé’ ‘Couiity Commissioners" ‘of ‘Leavenworth “county, 
"having failed “th the: duty pointed out ‘by: bald act, f proceeded 
against them; ät din’ “adjouriéd ‘term of” the ‘Supreme Cot held i in 
‘September, which Was ‘at? the'"edrliost day possible? F Hiérewith sub- 
mitá copy’ ‘oP the: ‘decision’ réndéred ii’ that caséyghat’ "hd ‘Legislature 
my be 'éhabled o ‘remédy the Fhsufficicht "fegisltion’ contained $ 
hatag 5 DU) ad reom hue YE o nt coe onn we 
ft Thé "Legitlktise of Tist winter" dai: "am appropriation: *6 | pay’ i 
expenses fecéssàty to We'ineufféd in thé proséeution of ‘State ‘ca cases, 
'tiot to be: drawiiuritil the cases ‘should bé prosectited to final Judg- 
ment: oQouiséquenitly; bit one altérnátive Was left 3 ine, ; and that, to 
pay the s pénsés mysel, Av hif: The. done: Gto d 
etel ng” ‘desitbs of having those’ Agel qitestions "TR "ihe State 
settii qs" speedily” ii Bey | shoiild ‘tise have'br ot gi id E 
hë Uis at “thé eiéliést times possible’ p. “présecutéd “them 4 as 
‘prothipttyas ‘civditinstances would kitit, ai Uw we endeavér’ to do go 
Fót tne year to eonie. ^! oT Mes E ca ROSE 6 i 
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. "This is a,motion. fora mandamus.t to.compel Bio defense to: levy 
with the taxes of 1863, ; an, additional. sum. of. $21,131,24.0f unpaid 


Territorial taxes under the," Act. to require e ertain, counties: to deN 
collect and. pay over, desque Territorial. taxes," chapter 63, of the 
Laws of. 1368. The. motionsis, founded upon sworn. petition of, the 
Attorney. General, alleging ‘ ‘that heretofore to. wit.:.d uly,.1st, 1868, . 
there was due from, Leavenworth county, in said State, to,gaid State,of 
Kansas, the. sum. of: r twenty-one thousand one,hundred;ithirtyjone 
24- 100 dollars, the same being the amount of Territorial tax due from 
said county, as it ippearg from therecords of the Territorial-a1 and. State 
‘Auditor’ 8 books, under the, provisions . of the various laws to provide 
for revenue enacted. singe J january, A. .D.; 1858, by the ‘Governor 
and Legislative “Assembly of. the, Territory, of Kansas, by; reason. of 
- the said county having failed „ang: neglected to levy; and. gollect,: the 
same “according daw)” "The petition. also, alleges the. giving;by 
the ‘Auditor to the Merk of said, gounty, : and by him to the defend- 
ant, the motes required by said act, and that they “ haye failed 
. and refused to levy along with the other. taxes for, the. year A» D. 
1863, a tax for the payment of, the said sum; or any portion. thereof, 
or to issue the bonds of. said: county. of, equal amount. thereto," and 
prays ; for a writ of mandamus to compel the levy of such'tax, &e,,. 
Seetion 1st of the act of February, 26, 1868, under which this 
proceeding i is instituted, is ag follows: “That the Auditor. of; State 
is hereby ‘authorized and required to give notice .on op „before -the 
first day , of July, 1863, to the County, Clerks. of guch counties as 
have failed or neglected, to- levy according. to. law, the amount..of 
Territorial tax du@from them às it appears from. the .Iecords af the 
Territorial and State. Auditors’ hook, under the provisions..of the 
various laws to proyide for.revenue, enacted since January 1st, A. D. 
1858, such notice to sel forth the amount of tax due from the 
county to which it is sent under the provisions: of the act-dforesait!’ 
Section 2 provides “that the several Beaxds' ofthe Coutity Com- 


missioners of the counties to which.gaid notice shall be sent, shall 
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levy and ealleet: along With. thé other:taxes-for, the year. 1863, thè 
amount specified in the: Anditor's :notibe =e and. ehéllipnydti dii 
Same inte the State Treasury.” 3 PÜ E orate una pet o6 AP ue 
orb ds. claimediiby. the: defendants’ owed eie appeared £d: on 
posed the. motion, that;the. actin: question! is. void, formoti-eotifortoity 
. £o section. of article 11. of the: contitution of, thé! Stata; wihich: reads 
ag, follows ; t No tax. shall-be levied, except in: purduanes.of al daw, 
Which shall distinctly state the.sbject.of: thé samej:sówhicb: object 
only: such tax. ghall; be Applied.” ele un Gl aue Be anes gogus 
.. No such; statement.is found in,the.act we ate eongidéring; buit 
igichined by the relator. that thè law, baing:fot-thepenposenf sok 
‘Jegting, unpaid taxes.duefrom the séveral delinquent ednuities tothe 
State, no. auch. provision, is. necessary, it being: not the levy. of amoir 
tax, but the collection of one already laid. There is fonee:ihuthe 
argument, if. its, -pfeniises are! corráet pus tare such taxes -die {fom 
ithei-comaties 2 p jori ui Euf, 4 tus toa Oe Art acd pout 
^i Àtatd or Territorial taxes are "— m OESTE counties, 
:butaipon the people ofthe ,State.ot Territory, and the individuals 
upon: whese. propexty the. tax. is: imposed, ob who. arte. :pensonallyrra- 
quired, to:pay,.it;-are dloneidelitors.for such taxi i) 2 su) dona 
a: dNorchave:thé:cóunties;ever, until-the:passage of chapte#: 60 dfthe 
-lawa.df 1863, been charged with Dhe aopa edad 
iin-any ‘manner made liable for such faxds. yii wal d do edel 
-», The. first: séction: of ehapter.:28,f the: laws: of. 1860, page. 409 
compiled: laws, defines the aorporaté: powars:of: countiés, as follows: 
That éácli; organized. coutity -within : the "Perritory-sballihe » bddy 
ipdlitic and corpórate; and; as such shall :be:embpowered: for: thé fol- 
Jowing:purposesi:First, te sùé ‘and be:sted;- secondy.ito:purchase 
-and hold: teal. estate for theíüse of the county; and danda -sold5for 
itaxes;. ae:provided -by law ;: third, to:sell and: convéy any realiotipot- 
-sonal. estaté owned: by: the county;:and. máke such iorder! respecting 
the: sameaa'may be deemed .coliducived to thé interests of: the inhab- 
-itanta y fowtth; to. make allcontracts, andi do ‘albother zets in rdlation 
to the property and concerzs of the county neesésaty: tothe exercise 
sof tifa’ corporate ‘and: administrative powers; ‘fifth, to exeréise such 
“other: and: further. poweis: as;niay be especially:conférred by lew?’ 
This law df the Tetritory-is adopted by: the coustitutidn, and ib-fall 
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force: under:ithe State govertimert:: Mhe -powesy conferred ‘carry with 
tliemthiinieorresponding ‘obligations; ‘but itis inipossible to tnfer 
from it, or from any other law in force before the phasagé of the‘ xet 
of 1863, &hap. 60, above ‘referred -to;rany réspotisibility-f'thie"cobinty 
to the Territory: or. State, for: Territorial soy State taxes die froin the 
peopleiwithin- its” limits. zdNo'obligütion was! iniposed "wpon'coutitiéb 
bythe statutenfor-sueh taxes; nor! any "power. given'théni tò assire 
sud résponsibility: It:is true: thelaw dinposesiimiportant dités 
upon county officers in the collection-of such taxes: but thds duties 
tiré? fmposed ^àpon the ‘several officers “andinot tipon thecoulnty. 
They avé. performed; nottifor thé benefit: of theicounty, butitof^the 
State, and:the Stater haring- the séle-right: to:the: benefit of eawh 
duties) has: alone an:axnple remedy to ebetce- their performingd! by 
idndamus:, 30 oes? laf Colo ene Yo nasa ot tmd ast 
inoHachés4n the:non-eollection of tuchrtaxesds therefore inipwtable, 
not to the county, but to the State. And no ground: is ‘Perceived - 
for: holding ‘suely~anpiid:'tax: to'be due “fromthe county. Boésthe 
det jin questión provide for collectitethé/old tax, or dees*ttilety'a 
-new joie, upon‘the'residents of. and*persons{having property within 
such counties? If itsprovides for collecting-the old ttax imposed by 
the law’ of 1860, the -persons:to pay. the tax; andthd anreuint:t be 
paidiıby each, must béithe same.as they would‘have:Deen: by the pro- 
visions of that law. By .thedawvof: 1860; &:tàxiof three millsimpon 
thé dollar was iniposed:/updn ‘the taxable. property: of the State; ac- 
‘cording to .thiduassessmentvof. that. year, and fifty 'eents:upon -every 
"White: mblb person? between. the ages sof twenty-one:and! fifty .years, 
-while tthe: act sof. 1863 .iniposes ithe: aggbegate!rof.the  incollected 
‘taxi upon: thd property: taxablé-arithin encli-cóknties, according oto 
ithe fissessment iofathe spear 1863- «Dhede changes must vakyie$sen- 
-tially the-ameuntimposed üpon:xlifférent parcels lof :real-pstates and 
inipose @ tax for personas: property: upon manyi notoliablestextdx:mn- 
der the daw.of1860:;" Most. vlearly;then, theadt ái question ntternpls | 
métsthe eollection! mately; butethe: leaying! of actax, withimithe arean- 
‘mg: of the constitutional provisions ditedtise sc) bar SETON soi os 
da; Seo, of Art Hof the.constitution provides that stheqhegislitiine 
‘shall provide.férauniform andequalrate ofassegsmelitahd taxatidne’ 
And: this’,elinse:-elearly implies that axes shall she ‘levied ihly 
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according to such uniform and equal rule. To comply with this pro- 
vision, State taxes must be assebsed uniformly upon the property of 
all parts of the State. And while it may be quite consistent with 
justice, and with this constitutional provision, that persons owing 
taxes imposed by the law of 1860 should be compelled to pay them, 
to collect such taxes of others, because they now. reside or have 
property within the said county, unless the whole State is subjected 
to the same burthen, seems manifestly consistent with neither! 

Reluctant as we are to differ with the Legislative branch of the 
government, we are compelled to conclude that the act of 1863 in 
question, is inconsistent with the two provisions of the Constitution 
above cited, and therefore void, and the application for a mandamus 
must, therefore, be denied. En 
SUPREME Court, STATE OF KANSAS, SS. al 
' L, Andrew Stark, Clerk of the Supreme Court, do hereby certify 
that the above and foregoing is à correct copy of the opinion of 
said Court, in the case in which the State of Kansas is plaintiff, 
and the board of Commissioners of Leavenworth county are defend- 
ants. Determined at the July term of said Court, A. D. 1863, as 
the same appears on file in my office. 

In testimony whereof I have hereunto set my hand and 
[SEAL.] the seal of said Supreme Court, at my office in the city 
of Topeka, this 19th day of November, A. D. 1863. 
ANDREW STARK, Clerk. 


